West 7
Dunbartonshire
COUNCIL

IMPORTANT — THIS COMMUNICATION AFFECTS YOUR PROPERTY

TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 (AS AMENDED BY THE
PLANNING ETC (SCOTLAND) ACT 2006)

| ENFORCEMENT NOTICE |

REFERENCE NUMBER: EP20/164

ISSUED BY: WEST DUNBARTONSHIRE COUNCIL

ISSUED TO:

SAJAD NAZIR

1. THIS IS A FORMAL NOTICE issued under Section 127 (1) (a) and (b) of the Town
and Country Planning (Scotland) Act 1997 because it appears to the Council that
there has been a breach of planning control, as defined by Section 123(1)(a) of the
said Act at the land described below.

The Council considers that it is expedient to issue this Notice, having regard to the
provisions of the Adopted and Proposed Development Plans and to other material
planning considerations.

2. THE LAND AFFECTED BY THE NOTICE

The land to which this Notice relates is to the south side of Glenpath, Dumbarton
measuring approximately 150 metres in length stretching from the south side of
Glenpath opposite number 8 Glenpath to the south side of Glenpath opposite number
17 Glenpath. The land to which this notice relates is shown edged in red on the
attached Location Plan (Page 4 of this Notice).

3. THE APPARENT BREACH OF PLANNING CONTROL

The unauthorised development consisting of the realignment and narrowing of
Glenpath through the siting and formation of soil and aggregate material deposits
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and bunding together with installation of kerb stones to the south side of Glenpath,
measuring approximately 150 metres in length stretching from the south side of
Glenpath opposite number 8 Glenpath to the south side of Glenpath opposite number
17 Glenpath.

THE REASONS WHY IT IS CONSIDERED EXPEDIENT TO ISSUE THIS NOTICE

It appears to the Council that the above breach of planning control has occurred
from the week beginning 9™ November 2020. The foregoing works are development
as described and defined under Section 26 of the Town and Country Planning
(Scotland) Act 1997. The development undertaken and consisting of the realignment
and narrowing of Glenpath through the siting and formation of soil and aggregate
material deposits and bunding together with installation of kerb stones does not
benefit from planning permission. The works are unauthorised development and are
not permitted through planning permission DC17/ 205 nor are they consented by any
of the conditions attached to that permission or any of the classes of permitted
development contained within the Town and Country Planning (General Permitted
Development) (Scotland) Order 1992.

The development is not acceptable to the planning authority as Glenpath has been
realigned and narrowed and does not allow for passing spaces for vehicles and the
development has an adverse impact on the visual amenity of the residential area.

WHAT ARE YOU REQUIRED TO DO

You shall take the following steps.

Notice is hereby given that the Council, in exercise of its powers in Section 140 of the
Town and Country Planning (Scotland) Act 1997 now prohibit the carrying out of the
activity specified in Section 3 of to this notice.

You are required to cease the works and operations specified in Section 3 of this
notice.

You are also required to remove all soil and aggregate material deposits, bunding
and kerb stones that have been placed along the southern side of Glenpath.
Reinstate Glenpath, to its former appearance by restoring it to its former dimensions
and contours prior to the unauthorised works being undertaken.

(See appendix 1for site photograph prior to works).

Time Period for Compliance:

A period of two calendar months from the date of when the notice takes effect.



WHEN THIS NOTICE TAKES EFFECT

This notice takes effect on the 31%' December 2020 unless an appeal is made to the
Scottish Ministers before the date the notice takes effect.

YOUR RIGHT OF APPEAL

You can appeal against this notice; however your appeal must be received, or posted
in time to be received by the Scottish Ministers before the 31°' December 2020.

Attached in Schedule 1 are explanatory notes for those in receipt of an “Enforcement
Notice”. This contains important information on your rights of appeal. PLEASE
READ THEM CAREFULLY.

WHAT HAPPENS IF YOU DO NOT APPEAL

If you do not appeal against this notice, it will take effect on the 31%' December 2020
and you must then ensure that the required steps for complying with it, for which you
are held responsible, are taken within the time periods, as specified in the notice.
Failure to comply with the requirements of an “Enforcement Notice” which has taken
effect can result in prosecution and/or remedial action by the Council.

Dated: 1% December 2020

Pamela Clifford
Planning and Building Standards Service Manager



LOCATION PLAN
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This is the plan referred to in the foregoing Enforcement Notice in accordance with the
terms of Section 127 of the Town and Country Planning (Scotland) Act 1997 as amended

by the Planning Etc. (Scotland) Act 2006 relating to Land to the Southside of Glenpath,
Dumbarton.




Dated: 1°" December 2020

Signed: !

Pamela Clifford
Planning and Building Standards Service Manager

West Dunbartonshire Council Planning and Building Standards Development Management
Service 16 Church Street, Dumbarton, G82 1QL
Tel: 0141 951 7930
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ENFORCEMENT NOTICE

SCHEDULE 1

EXPLANATORY NOTE FOR THOSE IN RECEIPT OF
AN ENFORCEMENT NOTICE

Relevant Legislation

A copy of Sections 123, 124, 127, 128, 129, 130, 131, 132, 133, 134, 135, 136 and 136A
of the Town and Country Planning (Scotland) Act 1997 as amended by the Planning etc.
(Scotland) Act 2006 is attached. You will wish to note in particular the points referred
below.

Right of Appeal
If you wish to appeal against this notice, you should write to the Planning and

Environmental Appeals Division, Scottish Government, Ground Floor, Hadrian House,
Falkirk, Callendar Business Park, Callendar Road, FK1 1XR.

Alternatively, you may submit your appeal online at
https://eplanning.scotland.gov.uk/WAM/. The appeal must be received, or posted in time to
be received by the Directorate before the date on which the notice takes effect. The
Scottish Ministers have no power to consider an appeal lodged out of time.

The appeal, which must be made in writing, must be based on one or more of the grounds
set out in Section 130(1) subsections (b) to (g) of the Town and Country Planning
(Scotland) Act 1997 as amended by the Planning etc. (Scotland) Act 2006, and you should
state the facts on which you propose to rely in support of each of the grounds of the
appeal. The grounds of appeal and the statement of facts must be submitted with your
appeal or within 14 days of your being required to do so by the Scottish Ministers

If you lodge an appeal, the Enforcement Notice will be suspended and will not take effect
until such time as the appeal is withdrawn or dismissed.

Penalties for Non-Compliance with an Enforcement Notice

In terms of section 136 of the Act, where an enforcement notice requires the
discontinuance of a use of land or compliance, in respect of a use of land or the carrying
out of operations, with any conditions or limitations, then any person who, without the grant
of planning permission uses the land or causes or permits it to be used, or carries out
those operations or causes or permits them to be carried out, is guilty of an offence and
liable on summary conviction to a fine not exceeding £50,000, or on conviction on
indictment to an unlimited fine. Furthermore, if the use is continued after conviction the
person may be convicted of a second or subsequent offence.

Fixed Penalty Notices

Alternatively, in terms of section 136A of the Town and Country Planning (Scotland) 1997
as amended by the Planning etc. (Scotland) Act 2006, the Council may serve a fixed
penalty notice offering you the opportunity to discharge any liability for conviction. The
payment required under the terms of such a notice would be £2,000 if paid within 30 days


https://eplanning.scotland.gov.uk/WAM/

from the day following the date of service of the notice (reduced to £1,500 if paid within 15
days). There is no right of appeal against a fixed penalty notice.

A fixed penalty notice can be served in respect of a failure to comply with each step
required to be taken by the Enforcement Notice or each activity the Enforcement Notice
requires to be ceased. Consequently, several fixed penalty notices could be issued.

Direct Action for Non-compliance with an Enforcement Notice

If the steps required by an Enforcement Notice are not taken within the specified period
(s), the Council may enter the land and take Direct Action under Section 135 of the Town
and Country Planning (Scotland) 1997 as amended by the Planning etc. (Scotland) Act
2006, to meet those requirements. Please note that it is an offence for any person to
wilfully obstruct a person acting in the exercise of such Direct Action. Furthermore, all
reasonable costs incurred by the Council during this process, including administration
expenses, will be recovered from the owner, or lessee of the land.

If a fixed penalty is paid, the Council retains the power to take direct action to remedy the
breach and recover any associated costs.

Further Offences

Compliance with the terms of an enforcement notice does not discharge the notice. It will
continue in effect and any repetition of the breach of control may incur further penalties or
may result in direct action by the Council.



ENFORCEMENT NOTICE

SCHEDULE 2

ENFORCEMENT

Sections 123, 124, 127,128, 129, 130, 136 and 136A of the Town and Country
Planning (Scotland) Act 1997 as amended by the Planning etc. (Scotland) Act 2006

Section 123. Expressions used in connection with enforcement

(1) For the purposes of this Act-

(a) carrying out development without the required planning permission, or

(b) failing to comply with any condition or limitation subject to which planning
permission has been granted, constitutes a breach of planning control, or

(c) initiating development without giving notice in accordance with section
27A(2) of this Act, or

(d) carrying out development without displaying a notice in accordance with section

27C(1) of this Act.

(2) For the purposes of this Act-

(a) the issue of an enforcement notice (under section 127); or

(b) the service of a breach of condition notice (under section145); or

(c) the issue of a notice requiring application for planning permission for
development already carried out (under section 33A)

constitutes taking enforcement action (3) In this Part "planning permission” includes
planning permission under Part Il of the 1947 Act and Part Il of the 1972 Act.

124. Time limits

(1) Where there has been a breach of planning control consisting in the carrying out
without planning permission of building, engineering, mining or other operations in, on,
over or under land, no enforcement action may be taken after the end of the period of 4
years beginning with the date on which the operations were substantially completed.

(2) Where there has been a breach of planning control consisting in the change of use of
any building to use as a single dwellinghouse, no enforcement action may be taken after
the end of the period of 4 years beginning with the date of the breach.

(3) In the case of any other breach of planning control, no enforcement action may be
taken after the end of the period of 10 years beginning with the date of the breach.

(4) Subsections (1) to (3) do not prevent-
(a) the service of a breach of condition notice in respect of any breach of planning control if
an enforcement notice in respect of the breach is in effect, or



(b) taking further enforcement action in respect of any breach of planning control if, during
the period of 4 years ending with that action being taken, the planning authority have taken
or purported to take enforcement action in respect of that breach.

Section 127. Issue of enforcement notice

(1) The planning authority may issue a notice (in this Act referred to as an “enforcement
notice”) where it appears to them —

(a) that there has been a breach of planning control, and

(b) thatitis expedient to issue the notice, having regard to the provisions of the
development plan and to any other material considerations.

(2) A copy of an enforcement notice shall be served —

(a) on the owner and on the occupier of the land to which it relates, and

(b) on any other person having an interest in the land, being an interest which, in the
opinion of the authority, is materially affected by this notice.

(3) The service of the notice shall take place —

(a) not more than 28 days after its day of issue, and

(b) not less than 28 days before the date specified in it as the date on which it is to take
effect.

Section 128. Contents and effect of notice

(1) An enforcement notice shall state —

(a) the matters which appear to the planning authority to constitute the breach of planning
control, and

(b) the paragraph of section 123(1) within which, in the opinion of the authority, the
breach falls.

(2) A notice complies with subsection (1)(a) if it enables any person on whom a copy it is
served to know what those matters are.

(3) An enforcement notice shall specify the steps which the authority require to be taken,
or the activities which the authority require to cease, in order to achieve, wholly or partly,
any of the following purposes.

(4) Those purposes are —

(a) remedying the breach by making any development comply with the terms (including
conditions and limitations) of any planning permission which gas been granted in respect
of any land by discontinuing the use of the land or by restoring the land to its condition
before the breach took place: or

(b) remedying any injury to amenity which has been caused by the breach.

(5) An enforcement notice may, for example, require —

(a) the alteration of any buildings or works,

(b) the carrying out of any building or other operations,

(c) any activity on the land not to be carried on except to the extent specified in the notice,
or

(d) the contour of a deposit of refuse or waste materials on land to be modified by altering
the gradient or gradients of its sides.
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(6) An enforcement notice issued in respect of a breach of planning control consisting of
the demolition of a building may require the construction of a building (in this section
referred to as a “replacement building” which, subject to subsection (7), is as similar as
possible to the demolished building.

(7) A replacement building -

(&) must comply with any requirement imposed by or under any enactment applicable to
the construction of buildings,

(b) may differ from the demolished building in any respect which, if the demolished
building had been altered in that respect, would not have constituted a breach of planning
control, and

(c) must comply with any regulations made for the purposes of this subsection (including
regulations modifying paragraphs (a) and (b) of this subsection).

(8) An enforcement notice shall specify the date on which it is to take effect and, subject to
section 131(3), shall take effect on that date.

(9) An enforcement notice shall specify the period for compliance with the notice at the end
of which any steps are required to have been taken or any activities are required to have
ceased, and may specify different periods for different steps or activities.

(10) Where different periods apply to different steps or activities, references in this Part to
the period for compliance with an enforcement notice, in relation to any step or activity, are
to the period at the end of which the step is required to be taken or the activity is required
to have ceased.

(11) An enforcement notice shall specify such additional matters as may be prescribed.

(12) Regulations may require every copy of an enforcement notice served under section
127 to be accompanied by an explanatory note giving prescribed information as to the
right of appeal under section 130.

(13) Where -

(&) an enforcement notice in respect of any breach of planning control could have
required any buildings or works to be removed or any activity to cease, but does not do so,
and

(b) all the requirements of the notice have been complied with,

then, so far as the notice did not so require, planning permission shall be treated as having
been granted under section 33 in respect of development consisting of the construction of
the buildings or works or, as the case may be, the carrying out of the activities.

(14) Where —

(a) an enforcement notice requires the construction of a replacement building, and

(b) all the requirements of the notice with respect to that construction have been complied
with, planning permission shall be treated as having been granted under section 33 in
respect of development consisting of that construction.

Section 129. Variation and withdrawal of enforcement notice

(1) The planning authority may —
(a) withdraw an enforcement notice issued by them, or
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(b) waive or relax any requirement of such notice and, in particular, may extend any
period specified in accordance with section 128(9).

(2) The powers conferred by subsection (1) may be exercised whether or not the notice
has taken effect.

(3) The planning authority shall, immediately after exercising the powers conferred by
subsection (1), give notice of the exercise to every person who has been served with a
copy of the enforcement notice or would, if the notice were reissued, be served with a copy
of it.

(4) The withdrawal of an enforcement notice does not affect the power of the planning
authority to issue a further enforcement notice.

Section 130 — Appeal against enforcement notice

(1) A person on whom an enforcement notice is served or any other person having an
interest in the land may, at any time before the date specified in the notice as the date on
which it is to take effect, appeal to the Scottish Ministers against the notice on any of the
following grounds:

(a) that those matters have not occurred;

(b) that those matters (if they occurred) do not constitute a breach of planning control;

(c) that, at the date when the notice was issued, no enforcement action could be taken in
respect of any breach of planning control which may be constituted by those matters;

(d) that copies of the enforcement notice were not served as required by section127

(e) that the steps required by the notice be taken, or the activities required by the notice to
cease, exceed what is necessary to remedy any breach of planning control which may be
constituted by those matters or, as the case may be, to remedy any injury to amenity
which has been caused by any such breach;

() that any period specified in the notice in accordance with section 128(9) falls short of
what should reasonably be allowed.

(2) An appeal under this section shall be made either —

(a) by giving written notice of the appeal to the Scottish Ministers before the date specified
in the enforcement notice as the date on which it takes effect, or

(b) by sending such notice to him in a properly addressed and prepaid letter posted to him

at such time that, in the ordinary course of post, it would be delivered to him before that

date.

(3) A person who gives notice under subsection (2) shall submit to the Scottish Ministers,
either when giving the notice or within the prescribed time, a statement in writing —

(a) specifying the grounds on which he is appealing against the enforcement notice,

and

(b) giving such further information as may be prescribed.
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Section 131 Appeals: supplementary provisions.

(1)The Secretary of State may by regulations prescribe the procedure which is to be
followed on appeals under section 130 and, in particular, but without prejudice to the
generality of the foregoing provisions of this subsection, in so prescribing may—

(a) specify the matters on which information is to be given in a statement under section
130(3);

(b) require the planning authority to submit, within such time as may be specified, a
statement indicating the submissions which they propose to put forward on the appeal;

(c) specify the matters to be included in such a statement;

(d)require the authority or the appellant to give such notice of an appeal as may be
specified to such persons as may be specified,;

(e) require the authority to send to the Secretary of State, within such period from the date
of the bringing of the appeal as may be specified, a copy of the enforcement notice and a
list of the persons served with copies of it.

(2)Where an appeal is brought under section 130 the enforcement notice shall be of no
effect pending the final determination or the withdrawal of the appeal.

(3)Schedule 4 applies to appeals under section 130, including appeals under that section
as applied by regulations under any other provisions of this Act.

Section 132 General provisions relating to determination of appeals.

(1)On the determination of an appeal under section 130, the Secretary of State shall give
directions for giving effect to the determination, including, where appropriate, directions for
guashing the enforcement notice.

(2)On such an appeal the Secretary of State may—
(a) correct any defect, error or misdescription in the enforcement notice, or
(b) vary the terms of the enforcement notice,

if he is satisfied that the correction or variation will not cause injustice to the appellant or
the planning authority.

(3)The Secretary of State may—

(a) dismiss an appeal if the appellant fails to comply with section 130(3) within the
prescribed time, and

(b) allow an appeal and quash the enforcement notice if the planning authority fail to
comply with any requirement imposed by virtue of paragraph (b), (c) or (e) of section
131(1).

(4) Where it would otherwise be a ground for determining an appeal in favour of the
appellant that a person required by section 127(2) to be served with a copy of the
enforcement notice was not served, the Secretary of State may disregard that fact if

neither the appellant nor that person has been substantially prejudiced by the failure to
serve him.

Section 133 Grant or modification of planning permission on appeal against
enforcement notice.

(1) On the determination of an appeal under section 130, the Secretary of State may—
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determine whether on the date on which the appeal was made, any existing use of the
land was lawful, any operations which had been carried out in, on, over or under the land
were lawful or any matter constituting a failure to comply with any condition or limitation
subject to which the permission was granted was lawful and, if so, issue a certificate under
section 150.

(2)The provisions of sections 150 to 153 mentioned in subsection (3) shall apply for the
purposes of subsection (1)(d) as they apply for the purposes of section 150, but as if—

(a)any reference to an application for a certificate were a reference to the appeal and any
reference to the date of such an application were a reference to the date on which the
appeal is made, and

(b) references to the planning authority were references to the Secretary of State.

(3)Those provisions are sections 150(5) to (7), 152(4) (so far as it relates to the form of the
certificate), (6) and (7) and 153.

Section 134 Validity of enforcement notices.

The validity of an enforcement notice shall not be questioned in any proceedings
whatsoever on any of the grounds specified in section 130(1)(b) to (e) except by appeal
under that section.

135 Execution and cost of works required by enforcement notice.

(1)If any steps which are required by an enforcement notice to be taken have not been
taken within the compliance period, the planning authority may—

(a) enter the land and take those steps, and

(b) recover from the person who is then the owner or lessee of the land any expenses
reasonably incurred by them in doing so.

(2)If that person did not appeal to the Secretary of State although entitled to do so, he shall
not be entitled to dispute the validity of the action taken by the planning authority under
subsection (1) in accordance with the enforcement notice.

(3)In computing the amount of the expenses which may be recovered by them under
subsection (1), a planning authority may include in that amount such proportion of their
administrative expenses as seems to them to be appropriate.

(4)Where a copy of an enforcement notice has been served in respect of any breach of
planning control—

(a)any expenses incurred by the owner, lessee or occupier of any land for the purpose of
complying with the notice, and

(b)any sums paid by the owner or lessee of any land under subsection (1) in respect of
expenses incurred by the planning authority in taking steps required by such a notice to be
taken, shall be recoverable from the person by whom the breach of planning control was
committed.

(5)If on a complaint by the owner of any land it appears to the sheriff that the occupier of
the land is preventing the owner from carrying out work required to be carried out by an
enforcement notice, the sheriff may by warrant authorise the owner to go on to the land
and carry out that work.
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(6)A planning authority taking steps under subsection (1) may sell any materials removed
by them from the land unless those materials are claimed by the owner within 3 days of
their removal.

(7)After any such sale the planning authority shall pay the proceeds to the owner less the
expenses recoverable by them from him.

(8)Where a planning authority seek, under subsection (1), to recover any expenses from a
person on the basis that he is the owner of any land, and such person proves that—

(a)he is receiving the rent in respect of that land merely as trustee, tutor, curator, factor or
agent of some other person, and

(b)he has not, and since the date of the service on him of the demand for payment has not
had, in his hands on behalf of that other person sufficient money to discharge the whole
demand of the authority,

his liability shall be limited to the total amount of the money which he has or has had in his
hands on behalf of that other person.

(9) A planning authority who by reason of subsection (8) have not recovered the whole of
any such expenses from a trustee, tutor, curator, factor or agent may recover any unpaid
balance from the person on whose behalf the rent is received.

(10)Any person who wilfully obstructs a person acting in the exercise of powers under
subsection (1) shall be guilty of an offence and liable on summary conviction to a fine not
exceeding level 3 on the standard scale.

(11)In this section and in sections 136, 136A,140 and 141 any reference to the compliance
period, in relation to an enforcement notice, is a reference to the period specified in the
notice for compliance with it or such extended period as the planning authority may allow
for compliance with it.

Section 136 Offence where enforcement notice not complied with

(1) Where, at any time after the end of the compliance period in respect of an enforcement
notice, any step required by the notice to be taken has not been taken or any activity
required by the notice to cease is being carried on, the person who is then the owner of
the land is in breach of the notice.

(2) Where the owner of the land is in breach of the notice he shall be guilty of an offence.
(3) In proceedings against any person for an offence under subsection (2), it shall be a
defence for him to show that he did everything he could be expected to do to secure
compliance with the notice.

(4) A person who has control of or an interest in the land to which an enforcement notice
relates (other than the owner) must not carry on any activity which is required by the notice
to cease or cause or permit such an activity to be carried on.

(5) A person who, at any time after the end of the period for compliance with the notice,
contravenes subsection (4) shall be guilty of an offence.

(6) An offence under subsection (2) or (5) may be charged by reference to any day or
longer period of time and a person may be convicted of a second or subsequent offence
under the subsection in question by reference to any period of time following the preceding
conviction for such an offence.

(7) Where—
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(a) a person charged with an offence under this section has not been served with a copy
of the enforcement notice, and

(b) the notice is not contained in the appropriate register kept under section 147,

it shall be a defence for him to show that he was not aware of the existence of the notice.
(8) A person guilty of an offence under this section shall be liable—

(a) on summary conviction, to a fine not exceeding £20,000, and

(b) on conviction on indictment, to a fine.

(9) In determining the amount of any fine to be imposed on a person convicted of an
offence under this section, the court shall in particular have regard to any financial benefit
which has accrued or appears likely to accrue to him in consequence of the offence.

136A Fixed penalty notice where enforcement notice not complied with

(1) Where a planning authority have reason to believe that, by virtue of subsection (1) of
section 136, a person is in breach of an enforcement notice they may, provided that the
conditions mentioned in subsection (7) are satisfied, serve on him a fixed penalty notice as
respects that breach.

(2) The fixed penalty notice is to specify—

(a) the step specified, under subsection (3) of section 128, in the enforcement notice
which has not been taken, or

(b) the activity so specified which has not ceased.

(3) It is not competent to serve more than one fixed penalty notice in relation to a particular
step or activity.

(4) For the purposes of this section, a “fixed penalty notice” is a notice offering the person
the opportunity of discharging, by paying to the planning authority, within the period of 30
days which immediately follows the day on which that notice is served, a penalty of an
amount (being a prescribed amount) specified in the notice, any liability to conviction for an
offence under section 136 as respects the breach of the enforcement notice.

(5) But if payment is made within the first 15 days of the period mentioned in subsection
(4) the amount payable is reduced by 25%.

(6) The fixed penalty notice is to identify the period mentioned in subsection (4) and is also
to state that if payment is made within the first 15 days of that period the amount payable
is reduced by 25%.

(7) The conditions are that the fixed penalty notice—

(a) is served within the period of 6 months which immediately follows the compliance
period in relation to the enforcement notice, and

(b) is not served after the person has been charged with an offence under section 136 as
respects the breach of the enforcement notice.

(8) During the period mentioned in subsection (4) it is not competent to commence
proceedings against the person for an offence under section 136 as respects that breach.
(9) If the amount (or as the case may be the reduced amount) is timeously paid it is not
competent to commence proceedings against the person for an offence under section 136
as respects that breach.

(10)A penalty received by a planning authority by virtue of subsection (4) is to accrue to
that authority.

(11) In prescribing an amount for the purposes of subsection (4), the Scottish Ministers
may make different provision for different cases or for different classes of case.”
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